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Summary

It is very difficult to give a general and abstract description of groundwaters, since such
a description is closely linked to the physical characteristics and historical evolution of
each country. However, there are common trends in modern water law, such as the
prevalence of public ownership of groundwaters and the scant attention given to private
ownership; other common trends are the extensive intervention by the public authorities
into public and private water, as well as legislation that is heavily orientated towards
environmental protection. The general characteristics might also include the value of
hydrological planning in the regulation of water management and the problems in
adapting this management to the limits of a particular basin, although this normally
applies to surface waters. Neither can it be said that law has exploited all the possible
consequences of the principle of the hydrological cycle which would then call for a
substantially similar legal framework for surface and ground waters, and the promotion
of joint management for all of them. In the international context, one can find many
more conventional norms devoted to surface than to ground waters, where these
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regulations are an exception. At any event, the growing use of groundwaters means that
we can certainly expect an improvement in the legal regulations over the next few years,
at a domestic as well as international level.

1. Introduction

It would be a good idea to begin this chapter by establishing some of the characteristics
of the object of this study that have specific consequences for the consideration of the
legal framework. Thus, from the legal viewpoint, which is what we are concerned with
here, a methodical and ordered discussion on groundwaters is a noticeably complex
problem—much more so than with surface waters. This might, in principle, be termed
an apparent paradox, since, within the context of modern regulations for continental
waters, almost all of them based on the principle of awareness of the hydrological cycle,
there is no reason why there should be substantial differences between the legal
framework for surface waters and that of groundwaters. However, this is hardly ever the
case, which leads one to think that, at least in the context of law, not all conclusions
have as yet been drawn from this evident circulation and transferability of water that is
involved in the hydrological cycle, and which forms the basis of many contemporary
legal systems, both expressly (such as specifically laid down in Spanish Law in article 1
of the revised Water Act, approved by Executive Order 1/2001, of 20th July) and
implicitly.

What is probably the case is that in the context of Law, the myths and ignorance
concerning groundwaters, which have been around for a long time, are being prolonged,
albeit artificially of course. In spite of the fact that scientific and technical advances
have meant that the understanding and management of groundwaters is virtually
comparable to that of surface waters, this is not wholly reflected in the legal system,
which of course causes complications when putting it into practice. Thus, there is much
more scope, as far as user activity and water availability is concerned, in the field of
groundwater than of surface water. At the same time, there are greater complications for
the public authorities in monitoring possible abuse in the field of groundwater.

As we shall see later on, these discrepancies and difficulties are noticeable in all sectors
of the regulation system under consideration: these include problems of ownership
(private or public ownership), the powers of the Public Authorities (regulatory, policing
powers) closely linked to environmental monitoring, how the users organise themselves
(compulsory or voluntary, and under what scheme), and the economic/financial system,
if a payment to the Authorities for water use is involved. As we shall see throughout this
paper, there are specifics in the regulatory framework which may be difficult to explain
in the light of technical criteria, but easily understandable from other viewpoints,
especially if we bear in mind the historical evolution of regulatory frameworks in which
there have always been special measures affecting groundwater.

This also involves another type of consequence that directly affects an article like this,
bearing in mind the type of publication (an Encyclopaedia that aims to be a reference for
different social and legal systems and to be read and consulted in widely varying
countries). This consequence is the difficulty in finding homogeneous regulatory
systems with regard to institutions and their effective regulatory schemes. Law in
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general (although what I am about to say is applicable to water law, it is applicable to
any other type of law) has a substantially national basis, at least in the current phase of
our political and cultural evolution. Water law, with its wide-ranging viewpoints and
nuances, can only be explained in terms of physical characteristics (the regulatory
system of a country with abundant rainfall is not the same as that of a country with
regular drought problems) and, above all, in terms of how each country has evolved
historically—an aspect that is often unrepeatable, impossible to transpose to other
countries, and also very hard to place within a rational framework.

This means that legal science has a characteristic that is not normally found in other
sciences. Thus, in the field that concerns us here, knowledge of hydrology, abstraction
techniques, the ways of defining aquifers, the principles of coordinated and integrated
management between surface and groundwaters, the chemical composition of waters,
the struggle against pollution, etc. are universal. Experts in the various fields, regardless
of their countries of origin or places referred to in their research, immediately have
common tools (starting with terminology and the same sources of knowledge). This
helps communication between them enormously, and gives rise to a seamless
interchange of solutions and, especially, means to tackle problems.

But in law, you do not get this terminological or conceptual homogeneity, and of
course, the sources of knowledge are completely different in their origin and
presentation. This means that when jurists want to find or construct trans-frontier
elements of communication—as is the case today in most fields—we are forced to give
very general descriptions, quoting only the most pertinent national legal regulations, and
they are pertinent for our purposes because that is where groundwaters receive the
highest profile because of their generalised use.

However, there are certain causes or problems that are moving towards a process of
standardization between the various national legal systems. These are mainly aspects
referring to the environment. Prevention principles applied to the quality of
groundwaters and ecosystems linked to them, or sustainable development principles in
general (see Marchisio et al in the Bibliography), have given rise to a certain type of
social acceptance (by users of, or those generally involved in, groundwaters or simply
continental waters), and acceptance by the public authorities which, in the end, are
incorporated into law, as may easily be seen in various legal reforms that have taken
place in recent years and which usually have this common characteristic. This is where
we shall gradually find—in a process that will become more intensive in the future—the
necessary line to follow in the standardization of groundwater law. Of course, this is
something that will take time to achieve, but it is, nevertheless, worth pursuing.

At any event, it should always be borne in mind that within the specific field of
environmental protection, there are clear trends in legal regulations to apply many more
precautions with regard to the use of groundwaters than with surface waters. Outflows
are a clear example of this—the regulations for groundwaters are much stricter than
those for surface waters. In European countries, this is closely linked with the
Community Regulations, and the recent Directive 2000/60/EC, which I shall examine in
more detail later, makes a distinction (in the environmental objectives laid down in
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article 4) in its handling of groundwaters as against surface waters, something which
should be borne in mind at all times.

Finally, what is true is that, as the most reliable sources show, the use of groundwaters
is increasing everywhere (see Shiklomanov 1., in the Bibliography). There are ever more
irrigation areas using water that was originally groundwater (and studies show,
furthermore, that these waters are economically and socially the most profitable,
because they call for more economy and rationalisation from users) and good many
urban supply services use water originating from groundwater because it is usually of
better quality and fresher than surface water, and thus is easier to treat. All this adds to
the need to examine the legal reality of waters that are increasingly to be found in the
economic life of widely diverse countries, since science and technology have, in the
second half of the twentieth century, made it easier to abstract this resource, thereby
affording more profitable usage.

2. Regulatory framework

I shall now touch on matters that are always to be found in any text about law: the
defining of the sources of knowledge, which I shall put simply here under this heading
of the “regulatory framework”. In some countries, groundwater is mentioned in the
Constitution, although this does not happen very often. For example, groundwaters are
mentioned in the Constitutions of Brazil (1988) and Mexico (1917, with modifications
in this respect in 1943).

It is more common for a Constitutions to refer to water resources in general, including,
of course, references to surface as well as groundwater. This is the case with the
Constitution of The Netherlands (1956). Elsewhere, especially in countries whose
government structure is based on political decentralization, water may be mentioned in
the sections on power-sharing between the State (Federation) and the decentralized
States. This is how the Spanish Constitution (1978) should be read, with art. 149, 1.22,
which I shall come back to later.

A completely different, and more complex, matter would be to examine mentions of
groundwaters that might be found in the Constitutions or Statutes of Autonomy (or
similar designations) of Federated States (Landern, Regioni, Comunidades Auténomas,
etc.), a subject that cannot be gone into here for reasons of space.

(Of course, despite the absence of any express mention of water, we should never ignore
any references to natural resources [of which water is one] or the environment in
general which each Constitution might contain, especially the more modern
Constitutions in which the environment is fully incorporated into their content. A good
example of what | mean is to be found in art. 45 of the Spanish Constitution and its
reference to the “rational use” of natural resources, where the Constitution is in line with
the European Communities Treaty, in which there is also a reference to the “rational
use” of natural resources, cf. art. 174).

It is hard to draw any conclusions, beyond what has already been expressed, on the
presence or absence of references to water in the highest legal instrument of different
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countries. At any event, the basic legal framework for groundwater, with regard to its
configuration and direct application, may be found in the ordinary legislation which
should, logically, be guided by what the Constitution says for reasons of normative
hierarchy. However, what sometimes happens is that the texts of the Constitutions are
by no means models of legal precision; they are open to various interpretations and may
even be contradictory when it comes to the various references to water that they contain.

This, as one may imagine, causes problems when trying to decide what the content of
ordinary legislation should be. Without doubt, this vagueness is caused by the fact that
most Constitutions are by way of an accord or political pact, in which the type of effect
sought is more than that of a wholly coherent legal norm that may be seamlessly
interpreted.

A prime example of what | have just said is the Constitution of Mexico, whose
unusually extensive art. 27 is open to various interpretations with regard to an issue as
basic as the ownership of groundwaters, and which needs to be interpreted in terms of
the wishes of the drafters of the Constitution and, especially, what ordinary legislation
subsequently said (see the 1992 National Water Act and its doctrine in the work by
Farias mentioned in the Bibliography) in favour of groundwaters being considered as
national (public) water, although there were references in this Constitution to the
possibility of private acquisition.

Thus, the predominant role is played by ordinary legislation, if we are required to define
the general characteristics of the “regulatory framework”, and in most cases we come
across texts that regulate jointly and uniformly all continental waters, surface as well as
groundwaters.

In “old” regulations (by “old”, I mean water laws that appeared at the end of the
nineteenth century and the first seven decades of the twentieth century, which still
account for many countries’ water legislation), there are substantial differences in
regulation between surface and groundwaters, not least their ownership, while more
modern legislation is guided by similarities in their legal framework.

It is noticeable that many countries modified their water legislation at the end of the
twentieth century (Spain did so in 1985, France in 1992, Mexico in 1992, Italy in 1994,
Brazil in 1997, etc.). This also enabled them to incorporate environmental
considerations—today an essential component of the legal framework governing water
or any other natural resource.

At any event, when talking of “ordinary” legislation, we should not just be thinking of
what is usually termed in each country as “The Water Act”. Today, there are also
regulations applicable to groundwaters in specific environmental impact assessment
legislation, or in regulations for territorial planning or natural protected spaces
(inasmuch as they affect marshlands that result from the emergence of groundwaters).
Even in cases where a price is established for water usage, there are norms applicable to
what we are concerned with here in financial legislation.
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